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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  212 

[Docket  No.  ERA-R-77-1] 

Amendment  To  Permit  Higher  Prices 
for  Tertiary  Incentive  Crude  Oil 

agency:  Economie  Regulatory 
Administration.  Department  of  Energy.  ’ 
ACTION:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  10  CFR 
section  212.78  of  the  Mandatory 
Petroleum  Price  Regulations  to  provide 
producers  with  “front-end"  money  to 
offset  certain  costs  associated  with 
enhanced  oil  recovery  (EOR)  techniques. 
Producers  will  obtain  this  incentive  by 
selling  at  market  prices  crude  oil 
currently  produced  by  or  for  the  interest 
of  these  producers. 

Today’s  action  is  intended  to  increase 
domestic  crude  oil  production  by 
lessening  the  level  of  risk  involved  in 
the  use  of  EOR  techniques  and,  thus, 
encouraging  the  application  of  these 
techniques  in  a  wide  range  of  situations. 
The  increased  activity  which  we  expect 
to  result  from  this  incentive  program 
should  also  promote  rapid  technical  and 
commercial  advances  in  EOR 
techniques. 

The  existing  incremental  tertiary 
crude  oil  program  of  10  CFR  section 
212.78  is  being  amended  to  facilitate 
participation  in  that  program  and  also  to 
permit  coordinated  participation  in  that 
program  and  the  incentive  program 
being  adopted  today. 

EFFECTIVE  DATE:  October  1. 1979. 

FOR  FURTHER  INFORMATION  cdNTACT; 

Robert  C,  Gillette  (Office  of  Public  Hearings 
Management),  Economic  Regulatory 
Administration.  Room  2222  A,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461,  (202) 
254-5201. 

William  L.  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M  Street, 
N.W.,  Washington.  D.C.  20461,  (202)  634- 
2170. 

Douglas  Hamish  (Office  of  Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration,  Room  2310.  2000  M  Street, 
N.W..  Washington.  D.C.  20461,  (202)  254- 
7477. 

Eugene  Glass  (Office  of  Fuels  Regulation). 
Economic  Regulatory  Administration. 

Room  6128-C,  2000  M  Street.  N.W., 
Washington,  D.C.  20461.  (202)  254-7183. 
Lisle  Reed  (Resource  Applications), 
Department  of  Energy,  Room  3334, 12th  and 
Pennsylvania  Avenue,  N.W.,  Washington, 

D  C.  20461.  (202)  633-8395. 


Raymond  J.  Braitsch  (Energy  Technologies), 
Department  of  Energy,  Room  6G-087, 1000 
Independence  Avenue,  S.W.,  Washington, 

D.C.  20585.  (202)  252-6503. 

Ben  McRae  (Office  of  General  Counsel), 
Department  of  Energy,  Room  6A-127, 1000 
Independence  Avenue,  S.W.,  Washington, 
D.C.  20585.  (202)  252-6739. 
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I.  Introduction 

In  order  to  decrease  our  dependence 
on  foreign  crude  oil,  we  must  increase 
domestic  crude  oil  production.  This 
effort  will  require  us  to  develop,  to  the 
extent  practicable,  every  potential 
source  of  crude  oil.  Significant  amounts 
of  domestic  crude  oil.  however,  cannot 
be  recovered  by  conventional  primary 
and  secondary  production  practices.  If 
these  amounts  are  to  be  recovered,  EOR 
techniques  ’  must  be  used. 

During  the  summer  of  1978,  the  DOE’s 
Commercialization  Task  Force  for 
Enhanced  Oil  Recovery  evaluated  the 
technological  and  commercial  readiness 
of  a  number  of  EOR  techniques  and 
identified  several  factors  which  impede 
significant  increases  in  domestic  crude 
oil  production  through  the  application  of 
EOR  techniques.  The  two  most 
significant  impediments  were  found  to 
be  (1)  the  risks  created  by  the 
combination  of  high  pre-production 
expenditures  and  uncertain  process 
performance  and  (2)  the  relatively  low 
technological  level  of  many  EOR 
techniques. 

On  March  22, 1979,  we  proposed  an 
incentive  program  to  provide  front-end 
money  to  producers  engaged  in  certain 
types  of  tertiary  enhanced  recovery  • 
projects  (44  FR  18677,  March  29, 1979). 


•The  three  main  categories  of  EOR  techniques 
are:  (1)  thermal  processes  involving  application  of 
heat  to  decrease  the  viscosity  and  increase  the 
mobility  of  the  oil  in  the  reservoir:  (2)  chemical 
processes  involving  injection  of  materials  such  as 
detergents,  caustics,  and  polymers  to  increase  or 
control  mobility  of  the  oil:  and  (3)  miscible  gas 
processes  involving  injection  of  fluids  which 
dissolve  into  the  oil  enabling  it  to  flow  through  the 
reservoir  more  easily  than  the  original  crude. 


Under  this  proposal,  a  producer  engaged 
in  a  tertiary  project  would  have  been 
permitted  to  charge  market  prices  for 
current  production  from  any  property  in 
which  it  had  an  interest,  provided  that 
the  revenue  from  such  sales  in  excess  of 
what  would  otherwise  be  permitted 
under  the  pricing  regulations  would  not 
have  been  permitted  to  exceed  seventy- 
five  percent  of  certain  specified 
expenses  actually  incurred  and  reported 
to  DOE.  Expenses  which  could  have 
been  recouped  would  have  been 
dependent  upon  the  type  of  EOR 
technique  which  the  project  employed. 

No  more  than  twenty  million  dollars  of 
expenses  could  have  been  recouped 
with  respect  to  a  particular  project. 

In  the  March  Notice,  we  indicated  our 
preliminary  determination  that  a  general 
finding  could  be  made  that  a  tertiary 
project  was  not  an  attractive  investment 
opportunity  solely  on  the  basis  that  the 
producer  was  employing  any  one  of 
certain  EOR  techniques.  Therefore,  we 
proposed  that  a  producer  be  permitted 
to  participate  in  the  proposed  program 
upon  notification  to  the  DOE  that  it  was 
engaged  in  a  tertiary  project  that 
employed  one  of  these  specified  EOR 
techniques.  With  respect  to  a  tertiary 
project  that  employed  an  EOR  technique 
other  than  one  for  which  a  general 
finding  of  economic  infeasibility  had 
been  made,  the  producer’s  participation 
would  be  conditioned  upon  designation 
by  the  DOE. 

We  requested  comments  on  this 
proposal  and  held  a  public  hearing  in 
Washington,  D.C.  on  May  1, 1979.  Most 
of  the  comments  favored  an  incentive 
program  for  tertiary  projects  as  a  means 
to  increase  domestic  crude  oil 
production.  Several  of  the  comments 
asserted  that  the  immediate  decontrol  of 
domestic  crude  oil  prices  would  be  a 
better  incentive  than  the  proposed 
program,  but  agreed  with  the  majority  of 
the  comments  that  the  proposed 
program  would  provide  a  needed 
incentive.  In  addition,  the  comments 
indicated  several  other  types  of  EOR 
techniques  for  which  participation  in  the 
program  upon  notification  to  DOE  would 
be  appropriate.  The  comments  generally 
urged  an  increase  in  the  type  and  the 
total  amount  of  expenses  that  a 
producer  could  recoup. 

After  reviewing  the  comments,  we 
have  decided  to  adopt  an  incentive 
program  for  projects  that  utilize  EOR 
techniques.  This  action  is  intended  to 
increase  domestic  crude  oil  production 
through  the  initiation  of  additional 
projects  utilizing  a  variety  of  EOR 
techniques  in  a  wide  range  of  reservoirs. 
This  increased  level  of  activity,  during 
the  period  of  crude  oil  price  controls. 
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should  promote  technical  and 
commercial  advances  in  EOR 
techniques.  The  consequent  public 
benefits  should  long  outlast  the  crude  oil 
price  control  program,  which  will  expire 
by  October  1981. 

II.  Amendments  Adopted 

A.  Scope  of  Incentive  Program 

The  amendments  adopted  today  will 
permit  producers  to  recoup  seventy-five 
percent  of  certain  costs  that  they  incur 
in  connection  with  projects  employing 
specified  EOR  techniques,  provided  that 
no  more  than  twenty  million  dollars  of 
such  costs  may  be  recouped  with 
respect  to  any  particular  property. 
Producers  will  recoup  these  costs  by 
charging  market  prices  for  some  of  their 
current  production.  The  following 
paragraphs  describe  the  specific 
provisions  of  this  incentive  program. 

B.  Participation 

1.  Self-Certification.  We  have 
determined  that  our  goals  of  promoting 
the  development  of  EOR  techniques  and 
increasing  domestic  crude  oil  production 
can  be  attained  best  by  a  program  that 
permits  producers  to  participate  with  as 
little  administrative  burden  as  possible. 
Accordingly,  imder  the  amendments 
adopted  today,  a  producer  may  recoup 
certain  costs  with  respect  to  a  particular 
project  in  which  it  is  engaged  upon  its 
certification  to  ERA  by  certified  mail 
that  the  project  employs  one  of  certain 
specified  EOR  techniques.  These 
specified  techniques  are  (1) 
unconventional  steam  drive  injection. 

(2)  conventional  steam  drive  injection. 

(3]  cyclic  steam  injection,  (4)  in  situ 
combustion,  (5)  microemulsion  flooding, 
(6)  alkaline  flooding.  (7)  polymer 
augmented  waterflooding,  (8]  miscible 
fluid  displacement,  (9)  immiscible  non¬ 
hydrocarbon  gas  displacement,  and  (10) 
any  technique  for  the  recovery  of  oil 
with  a  gravity  of  less  than  16°  API. 

2.  ERA  Designation.  We  recognize 
that  in  certain  instances  it  may  be 
appropriate  for  a  producer  to  recover 
some  of  the  costs  associated  with  a 
project  that  employs  an  EOR  technique 
for  which  self-certification  is  not 
permitted.  Therefore,  under  the 
amendments  adopted  today,  a  producer 
may  request  that  ERA  issue  an  order 
designating  it  as  a  qualified  producer 
with  respect  to  such  a  project.  Such  an 
order  will  be  granted  upon  a  showing 
that-the  project  employs  an  EOR 
technique  which  involves  high  levels  of 
risks  and  costs. 

We  are  amending  the  general 
procedures  set  forth  in  subpart  G  of  10 
CFR  part  205  (§  205.90  et  and  the 
guidelines  to  section  212.78  so  that  they 


will  apply  to  applications  for  orders 
relating  to  the  incentive  program  being 
adopted  today.  After  reviewing  an 
application  we  will  issue  an  order  either 
granting  or  denying  designation.  If 
designation  is  granted,  the  order  will 
include  a  list  of  expenses  that  a 
producer  may  partially  recoup  through 
charging  market  prices  for  current  crude 
oil  production. 

C.  Recoupment  of  ^.xpenses 

Beginning  January  1, 1980,  market 
prices  will  be  permitted  for  the  first  sale 
of  any  crude  oil  produced  by  or  for  the 
interest  of  a  producer  as  long  as  the 
“tertiary  incentive  revenue”  from  such 
sales  does  not  exceed  the  “recoupable 
allowed  expenses”  attributable  to  that 
producer^Tertiarj’  incentive  revenue  is 
the  amount  by  which  the  revenues 
actually  received  under  this  program 
exceed  the  revenues  that  would 
otherwise  have  been  permitted  under 
the  regulations,  less  any  severance  and 
ad  valorem  taxes  attributable  to  the 
price  increase  permitted  under  this 
program.  In  this  regard,  we  are 
continuing  this  rulemaking  for  the 
limited  purpose  of  taking  appropriate 
action  to  account  for  the  effects  of  the 
windfall  profits  tax  when  such  a  tax  is 
enacted. 

Recoupable  allowed  expenses  are  the 
“allowed  expenses"  for  a  particular 
tertiary  project  that  have  actually  been 
paid  and  reported  to  ERA  pursuant  to 
the  applicable  provisions  of  this 
program.  (Allowed  expenses  are 
seventy-five  percent  of  certain  expenses 
paid  after  August  21. 1979.)  Recoupable 
allowed  expenses  for  a  particular 
project  will  be  attributable  to  the 
producers  that  have  qualified  either  by 
self-certification  or  designation  order  to 
participate  in  this  program  with  respect 
to  that  project.  Participating  producers 
with  respect  to  a  particular  project  may 
attribute  the  recoupable  allowed 
expenses  among  themselves  in  whatever 
proportion  they  determine,  regardless  of 
their  actual  interest  in  the  project  This 
flexibility  will  permit  participants  in  a 
project  to  agree  upon  internal  business 
arrangements  with  minimal 
governmental  interference. 

In  order  to  permit  producers  to  recoup 
costs  on  the  basis  of  their  self- 
certifications,  we  have  reviewed  each 
EOR  technique  for  which  self- 
certification  is  permitted  and  identified, 
for  each  technique,  those  items  on  which 
allowed  expenses  should  be  based.  In 
this  process  we  have  attempted  to 
prevent  the  use  of  this  program  to 
underwrite  costs  that  are  not  associated 
with  a  particular  EOR  technique  and  to 
limit  the  allowed  expenses  for  each 
technique  to  those  that  are  necessary  to 


make  it  an  attractive  investment 
opportunity  in  most  instances. 

Both  the  U.S.  Environmental 
Protection  Agency  and  the  State  of 
California  Air  Resources  Board  noted 
the  potential  environmental  impact  of 
EOR  techniques  and  strongly  urged  that 
producers  be  permitted  to  recoup  the 
expenses  that  they  incurred  in 
complying  with  the  applicable 
environmental  requirements.  We  agree 
that  expenses  incurred  in  complying 
with  environmental  requirements  should 
be  included  in  this  incentive  program 
since  they,  in  many  instances,  impose  a 
substantial  financial  burden  on  a  project 
yet  are  essential  to  our  national  policy 
of  protecting  the  quality  of  the 
environment.  Accordingly,  allowed 
expenses  for  each  self-certifiable  EOR 
technique  may  be  based  on 
environmental  expenses,  which  will  be 
defined  to  be  those  expenses  that  are 
incurred  in  connection  with  a  particular 
project  to  the  extent  that  those  expenses 
are  necessary  to  comply  with  federal 
and  state  environmental  regulations 
applicable  to  that  project. 

Several  comments  requested  that 
laboratory  and  engineering  costs  be 
included  among  those  expenses  that  a 
producer  can  recover.  We  agree  that 
such  costs  are  a  necessary  component  of 
a  successful  project.  However,  since  this 
program  is  intended  to  encourage  the 
actual  use  of  EOR  techniques  we  have 
decided  that  with  respect  to  a  particular 
project  no  more  than  one  million  dollars 
or  twenty-five  percent,  whichever  is 
less,  of  the  total  allowed  expenses  may 
be  based  on  engineering  and  laboratory 
expenses. 

Our  examination  of  the  EOR 
techniques  for  which  self-certification  is 
permitted  indicated  that  the  recovery  of 
additional  expenses  is  necessary  to 
make  certain  of  these  techniques 
attractive  investment  opportunities. 
Accordingly,  with  respect  to  each  such 
technique,  we  have  set  forth  in  an  , 
appendix  to  section  212.78  those 
additional  items  on  which  we  believe  it 
appropriate  to  permit  allowed  expenses 
to  be  based. 

If  a  producer  believes  that  a  particular 
project  requires  the  recovery  of 
expenses  in  addition  to  those  otherwise 
provided  for,  it  may  request  ERA  to 
issue  an  order  with  respect  to  that 
project  that  expands  the  categories  of 
items  on  which  allowed  expenses  may 
be  based.  The  procedures  relating  to  the 
application  for  and  the  consideration  of 
such  an  order  will  be  the  same  as  those 
for  an  order  requesting  designation  as  a 
qualified  producer. 

With  respect  to  any  project  that  does 
not  employ  a  self-certifiable  EOR 
technique,  the  items  on  which  allowed 
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expenses  may  be  based  will  be  set  forth 
in  the  order  that  designates  a  producer 
as  a  qualified  producer  with  respect  to 
that  project.  The  application  for  such  an 
order  should  specify  clearly  what  items 
would  be  an  appropriate  basis  for 
allowed  expenses. 

This  incentive  is  intended  to  provide 
producers  with  the  financing  necessary 
to  evaluate  the  feasibility  of  utilizing 
EOR  techniques  in  situations  that 
involve  a  high  investment  risk.  In  the 
event  of  a  favorable  evaluation,  we 
believe  a  producer  should  be  able  to 
secure  the  financing  necessary  to  enable 
it  to  continue  the  project.  Accordingly, 
we  have  decided  that  a  limit  of  twenty 
million  dollars  should  be  placed  on  the 
total  amount  of  recoupable  allowed 
expenses  with  respect  to  a  particular 
property.*  Prior  to  the  recoupment  of 
any  exenses,  all  producers  with  an 
interest  in  a  particular  property  must  co¬ 
ordinate  their  participation  in  the 
program  to  ensure  that  this  limit  is  not 
exceeded. 

D.  Reporting  Requirements  * 

1.  Initial  Report.  Prior  to  recouping 
any  costs  with  respect  to  a  particular 
project,  a  producer  must  submit  to  ERA 
an  initial  report  on  the  engineering  and 
environmental  aspects  of  that  project. 
The  report  shall  include  information  on 
the  reservoir  and  the  EOR  technique 
that  the  producer  intends  to  employ  on 
that  reservoir.  This  information  must  be 
certified  by  a  professional  engineer.  The 
environmental  section  of  the  report  will 
provide  information  regarding  any 
environmental  requirements  applicable 
to  that  project  and  any  actions  taken  to 
comply  with  such  requirements.  The 
guidelines  for  section  212.78  have  been 
revised  to  specify  what  information 
should  be  included  in  these  reports.  The 
initial  reports  will  provide  us  with  a 
basis  on  which  to  review  the  operation 
of  the  inceiftive  program  and  will 
impose  no  undue  burden  on  producers 
since  the  requested  information  should 
be  readily  available  with  respect  to  any 
legitimate  project. 

2.  Annual  Reports.  With  respect  to  a 
particular  project,  the  participating 
producers  will  be  required  to  file  with 

’The  current  definition  of  the  term  "property"  is 
set  forth  in  $212.72  of  the  crude  oil  price  regulations 
(10  CFR  Part  212).  All  rulings,  adjudications,  and 
interpretations  that  have  been  developed  by  the 
DOE  or  its  predecessor  agency  with  regard  to  the 
current  property  definition  will  apply  similarly  to 
the  term  "property”  as  used  in  this  rule  for  tertiary 
incentive  crude  oil. 

’These  reporting  requirements  are  being 
submitted  to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  under  the  provisions  of  the 
Federal  Reports  Act.  Any  compliance  with  these 
requirements  may  require  revisions  or  additions  as 
a  result  of  OMB's  action. 


DOE'S  Office  of  Energy  Technology  an 
annual  report  on  the  status  of  that 
project.  The  guidelines  for  section  212.78 
will  be  revised  to  specify  what 
information  should  be  included  in  these 
reports.  We  will  use  these  reports  and 
the  initial  reports  to  establish  a  program 
through  which  producers  can  obtain 
information  on  EOR  techniques  and  how 
such  techniques  may  relate  to  their 
particular  circumstances. 

3.  Monthly  Reports.  Each  producer 
that  participates  in  this  program  must 
submit  a  monthly  report  to  DOE  in 
which  states  (1)  the  recoupable  allowed 
expenses  attributed  to  it  during  the 
previous  month;  (2)  the  project  from 
which  each  such  expense  is  attributed; 

(3)  the  cumulative  total  of  recoupable 
allowed  expenses  attributed  to  it  at  the 
close  of  the  previous  month;  (4)  the 
amount  of  tertiary  incentive  revenue 
received  by  it  during  the  previous 
month;  (5)  the  cumulative  total  of 
tertiary  incentive  revenue  received  by  it 
at  the  close  of  the  previous  month;  (6) 
the  properties  from  which  tertiary 
incentive  crude  oil  was  sold  by  or  for 
the  interest  of  the  producer  and  the 
amounts  sold  from  each  such  property 
during  the  previous  month;  (7)  the 
maximum  lawful  selling  price(s)  of  crude 
oil  from  each  such  property  absent  the 
incentive  provided  by  this  program;  (8) 
the  price  at  which  tertiary  incentive 
crude  oil  was  actually  sold  at  each  such 
property;  (9)  the  names  of  the 
purchasers  of  tertiary  incentive  crude 
oil;  and  (10)  copies  of  the  certifications 
provided  to  these  purchasers  under 
section  212.131.  Each  producer  will  be 
required  to  submit  an  annual  opinion  by 
a  certiHed  public  accountant  concerning 
the  accuracy  of  these  reports. 

With  respect  to  a  particular  project, 
the  participating  producers  must  submit 
a  monthly  report  in  which  they  state  (1) 
the  recoupable  allowed  expenses  for 
that  project  for  the  previous  month;  and 
(2)  the  amount  of  such  recoupable 
allowed  expenses  attributable  to  each 
producer.  We  also  will  require  the 
participating  producers  to  submit  an 
annual  opinion  by  a  certified  public 
accountant  concerning  the  accuracy  of 
these  reports. 

We  will  audit  participants  in  this 
program  to  insure  that  reported 
expenses  are  actually  incurred  and  that 
no  overrecoupment  occurs.  Expenses 
must  be  incurred  in  arms  length 
transactions  and  reflect  the  fair  market 
value  of  a  good  or  service.  The 
producers  may  be  required  to 
substantiate  the  items  on  which  allowed 
expenses  are  based  through  the 
submission  of  invoices,  receipts, 
contracts,  or  any  other  document 


evidencing  the  actual  payment  of  an 
expense.  In  the  event  of  abuses,  we  will 
take  the  appropriate  enforcement  action. 

E.  Revisions  to  Certification 
Requirements  and  Entitlements  Program 

In  keeping  with  the  general 
requirement  that  producers  and  resellers 
of  crude  oil  certify  to  their  purchasers 
the  composition  of  the  crude  oil  sold  to 
such  purchasers,  a  producer  that  sells 
crude  oil  at  market  prices  imder  this 
program  will  be  required  to  certify  any 
such  crude  oil  as  tertiary  incentive  crude 
oil.  The  Entitlements  Program  (10  CFR 
211.67)  is  also  being  amended  to  provide 
for  the  treatment  of  tertiary  incentive 
crude  oil  on  the  same  basis  as  other 
domestic  crude  oil  for  which  the  market 
price  may  be  charged. 

F.  Changes  to  Tertiary  Incremental 
Program 

Both  the  existing  tertiary  incremental 
program  and  the  tertiary  incentive 
program  are  intended  to  encourage 
increased  domestic  production  tl^ough 
the  use  of  EOR  techniques.  We  believe 
that  these  two  programs  should  be 
coordinated  in  order  to  generate  the 
optimal  incentive  for  EOR  techniques. 

To  this  end,  we  are  amending  the 
definitions  of  certain  EOR  techniques  so 
that  the  same  definitions  may  be  used 
for  both  the  incremental  and  the 
incentive  programs.  These  changes  will 
not  affect  the  availability  of  the 
incremental  program  to  any  project 
since  ERA  may  designate  a  project  that 
employs  any  EOR  technique  as  a 
qualified  tertiary  enhanced  recovery 
project.  We  have  also  revised  the 
guidelines  to  section  212.78  so  that  they 
set  forth,  to  the  extent  practicable, 
identical  procedures  for  the  two 
programs.  This  action  is  intended  to 
minimize  administrative  burden  by 
permitting  producers  to  consolidate,  to 
the  greatest  extent  possible,  their 
actions  with  respect  to  the  two 
programs. 

In  addition,  we  have  reviewed  the 
relationship  between  the  tertiary 
incremental  program  and  various  EOR 
techniques  and  have  decided  that  the 
incremental  production  that  results  from 
certain  EOR  techniques  should  receive 
market  price  on  the  basis  of  a  self- 
certification  by  a  producer.  Accordingly, 
under  the  amendments  adopted  today,  a 
producer  may  charge  market  prices  for 
first  sales  of  incremental  crude  oil 
resulting  fr^m  the  initiation*  after 
September  30, 1979  of  a  project 
employing  (1)  miscible  fluid 

’Initiation  of  a  project  means  the  start  of  a 
process  on  a  regular  basis  that  is  intended  to 
increase  crude  oil  production. 
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displacement,  (2)  imconventional  steam 
drive  injection,  (3)  microemulsion 
flooding,  or  (4)  in  situ  combustion; 
provided  that  the  producer  has  filed  by 
certified  mail  with  ERA  (1)  a 
certification  that  one  of  these  techniques 
was  initiated  after  September  30, 1979 
with  respect  to  the  project,  (2)  an  initial 
report  on  the  project  and,  (3)  a  schedule 
setting  forth  the  amount  of  non- 
incremental  crude  oil  which  will  result 
from  the  project.  The  initial  report  will 
be  the  same  as  that  required  from 
producers  that  seek  to  participate  in  the 
incentive  program.  ERA  will  review  the 
schedule  of  incremental  and  non- 
incremental  crude  oil  production  for 
each  project  and  may  revise  the 
schedule  for  a  particular  project.  With 
respect  to  any  other  tertiary  project,  a 
producer  must  receive  certification  from 
ERA  under  the  procedures  of  the 
incremental  program,  as  amended 
today. 

III.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

In  accordance  with  section  404  of  the 
Department  of  Energy  Organization  Act 
(“DOE  Act”,  42  U.S.C.  7101  et  seq.),  the 
Federal  Energy  Regulatory  Commission 
received  a  copy  of  the  proposed  rule  and 
has  declined  to  determine  that  the  rule 
may  significantly  affect  any  of  its 
functions  under  sections  402  (a)(1),  (b), 
or  (c)(1)  of  the  DOE  Act. 

B.  Executive  Order  12044 

Pursuant  to  Executive  Order  12044, 
entitled  “Improving  Governmental 
Regulations”  (43  FR  12661,  March  23, 
1978),  and  DOE’s  implementing 
procedures,  set  forth  in  DOE  Order  2030 
(44  FR  1032,  January  3, 1979),  we  have 
prepared  a  regulatory  analysis  with 
respect  to  the  incentive  program  being 
adopted  today.  A  copy  of  that  regulatory 
analysis  may  be  obtained  from  the  ERA 
Office  of  Public  Information.  Room  B- 
110,  2000  M  Street,  N.W.,  Washington, 
D.C.,  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday. 

The  regulatory  analysis  indicates  that 
the  incentive  program  could  potentially 
result  in  the  recovery  of  significant 
amounts  of  domestic  crude  oil  over  the 
next  twenty  to  thirty  years.  The 
expected  increase  in  EOR  production  for 
1985  is  70-190  thousand  barrels  per  day 
(MB/D):  for  1990, 420-890  MB/D:  and  for 
1995,  840-1,400  MB/D.  Total  ultimate 
recovery  by  EOR  techniques  is  projected 
to  be  increased  by  8.9-16.1  billion 
barrels.  This  increased  production  will 
benefit  the  nation  primarily  by  a  barrel- 
for-barrel  reduction  in  oil  imports.  The 
regulatory  analysis  estimates  that  the 
total  cost  to  the  consumer  will  be  $0.8  to 


$1.2  billion  which  represents  the 
additional  revenues  that  producers  will 
receive  to  offset  a  portion  of  the  costs 
associated  with  EOR  techniques. 

The  regulatory  analysis  also  examines 
several  alternative  methods  to  provide 
incentives  for  EOR  production,  such  as 
direct  production  subsidies  and  release 
from  price  controls  of  all  production 
from  an  EOR  project.  The  regulatory 
analysis  indicates  that  the  incentives 
offered  in  this  rule  will  result  in  greater 
increases  in  domestic  crude  oil 
production  with  a  lower  cost  to  the 
consumer. 

C.  NEPA 

The  final  environmental  impact 
statement  (EIS)  on  Crude  Oil  Price 
Incentive  Rulemaking,  issued  by  DOE  in 
May  1978,  discussed  the  generic 
environmental  impacts  of  EOR 
techniques.  We  do  not  believe  it  is 
possible  to  assess  the  possible 
cumulative  environmental  impacts  of 
the  amendments  being  adopted  today  in 
greater  detail  than  we  did  in  that  EIS 
since  we  cannot  know  at  this  time  the 
exact  locations  and  magnitude  of  the 
projects  that  will  benefit  from  these 
amendments. 

We  will  perform  an  environmental 
review  with  respect  to  each  application 
to  ERA  for  the  issuance  of  an  order 
pursuant  to  subsection  (e)  in  order  to 
determine  whether  such  an  order 
constitutes  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  for  purposes  of  the 
National  Environment  Policy  Act 
(“NEPA”,  42  U.S.C.  4321  etseq.].  The 
level  of  documentation  that  will  be 
required  for  each  such  review  will  be 
determined  on  a  case-by-case  basis.  In 
addition,  the  laliial  reports  which  we 
are  requiring  for  participation  in  either 
the  incentive  program  or  the  incremental 
program  will  provide  us  with  a 
significant  amount  of  information  on  the 
effects  of  these  programs  on  the 
environment  and  will  assist  us  to 
expedite  our  environmental  review  in 
those  instances  where  such  a  review  is 
required. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  etseq..  Pub.  L.  93-159.  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L  94-133.  Pub.  L.  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conser\'ation  Act.  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  42  U.S.C.  §  7101  et  seq.. 
Pub.  L.  95-91;  E.0. 11790.  39  FR  23185;  E.O. 
12009,  42  FR  46267.) 


In  consideration  of  the  foregoing.  Part 
212  of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  October  1, 1979. 

Issued  in  Washington.  D.C..  August  21. 

1979. 

David  J.  Bardin, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Section  205.90  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows; 

§  205.90  Purpose  and  scope. 
***** 

(b)  Petitions  under  §  212.78.  This 
subpart  also  establishes  general 
procedures  for  applications  for 
certifications  in  accordance  with  the 
provisions  of  §  212.78.  However, 

§  §  205.95  and  205.96  of  this  subpart  shall 
not  be  applicable  to  such  applications. 
Such  applications  shall  be  governed 
exclusively  by  §  205.98,  in  lieu  of 
§§  205.95  and  205.96. 

2.  Section  211.66  is  amended  by 
revising  paragraph  (h)(5)  to  read  as 
follows; 

§  21 1.66  Reporting  requirements. 
***** 

(h)  Monthly  report.  On  or  prior  to  the 
fifth  day  of  each  month,  commencing 
with  the  month  of  August  1978,  each 
refiner  shall  file  with  the  ERA  a  report 
certifying  the  following  information  as 
to  the  second  month  prior  to  the  month 
in  which  the  report  is  filed: 
***** 

(5)  The  weighted  average  costs  for 
that  refiner  (including  transportation 
costs  to  the  refinery)  of  old  oil,  upper 
tier  crude  oil,  ANS  crude  oil,  stripper 
well  crude  oil  (as  defined  in  Part  212  of 
this  chapter),  incremental  tertiary  crude 
oil  (as  determined  pursuant  to  §  212,78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  other 
domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions  of 
Part  212  of  this  chapter,  and  imported 
crude  oil  included  in  that  refiner’s  crude 
oil  receipts.  For  refiners  required  to  file 
transfer  pricing  report  forms  under 
§  212.84  of  this  chapter,  the  weighted 
average  cost  of  imported  crude  oil 
reported  under  this  subparagraph  should 
be  derived  from  the  landed  costs  set 
forth  in  such  reports. 
***** 

3.  Section  211.67  is  amended  by 
revising  paragraphs  (b)(2),  (g)(2),  (i)(4). 
and  (1)  to  read  as  follows: 

§  21 1. 67  Allocation  of  domestic  crude  oil. 
***** 


51152  Federal  Register  /  Vol.  44.  No.  170  /  Thursday.  August  30.  1979  /  Rules  and  Regulations 


(b)  Required  purchase  of  entitlements 
by  refiners. 

***** 

(2)  To  calculate  the  number  of  barrels 
of  deemed  old  oil  included  in  a  refiner’s 
adjusted  crude  oil  receipts  for  purposes 
of  the  definition  of  national  domestic 
crude  oil  supply  ratio  in  §  211.62  of  this 
subpart,  paragraph  (b)(1)  of  this  section 
and  paragraph  (c)  of  this  section,  each 
barrel  of^)ld  oil  shall  be  equal  to  one 
barrel  of  deemed  old  oil  and  each  barrel 
of  upper  tier  crude  oil  shall  constitute 
that  fraction  of  a  barrel  of  deemed  old 
oil  the  numerator  of  which  is  equal  to 
the  reported  weighted  average  cost  per 
barrel  to  refiners  of  imported  crude  oil, 
ANS  crude  oil,  stripper  well  crude  oil  (as 
defined  in  Part  212  of  this  chapter), 
incremental  tertiary  crude  oil  (as 
determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  and 
other  domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions  of 
Part  212  of  this  chapter  for  that  month, 
less  such  weighted  average  cost  per 
barrel  to  refiners  of  upper  tier  crude  oil, 
and  the  denominator  of  which  is  the 
entitlement  price  for  that  month. 

*  *  *  *  *  * 

(g)  Exchanges  of  crude  oil. 

***** 

(2)  Subject  to  the  provisions  of 
paragraph  (g)(3)  below  volumes  of 
domestic  crude  oil  deemed  to  be 
retained  by  a  refiner  under  the 
provisions  of  paragraph  (g)(1)  above 
shall  be  (i)  included  in  that  refiner’s 
crude  oil  receipts  at  the  time  the  crude 
oil  acquired  pursuant  to  the  related 
exchange  or  purchase  and  sale 
transaction  constitutes  a  crude  oil 
receipt  under  §  211.62  of  this  subpart  to 
that  refiner,  or  (ii)  certified  as  old  oil, 
upper  tier  crude  oil,  ANS  crude  oil, 
stripper  well  crude  oil  (as  defined  in 
Part  212  of  this  chapter),  incremental 
tertiary  crude  oil  (as  determined 
pursuant  to  §  212.78),  tertiary  incentive 
crude  oil  (as  determined  pursuant  to 
I  212.78),  or  any  other  domestic  crude 
oil  the  first  sale  of  which  is  exempt  from 
the  provisions  of  Part  212  of  this  chapter, 
as  the  case  may  be,  under  the  provisions 
of  §  212.131  of  Part  212  when  the  crude 
oil  acquired  pursuant  to  the  related 
exchange  or  purchase  and  sale 
transaction  is  sold  to  another  firm. 
***** 

(i)  Issuance  and  transfer  of 
entitlements. 

***** 

(4)  The  price  at  which  entitlements 
shall  be  sold  and  purchased  shall  be 
fixed  by  the  ERA  for  each  month  and 
shall  be  the  exact  differential  between 
the  weighted  average  cost  per  barrel  to 


refiners  of  old  oil  and  such  weighted 
average  cost  of  imported  crude  oil,  ANS 
crude  oil,  stripper  well  crude  oil  (as 
defined  in  Part  212  of  this  chapter), 
incremental  tertiary  crude  oil  (as 
determined  pursuant  to  §  212.78), 
tertiary  incentive  crude  oil  (as 
determined  pursuant  to  §  212.78),  and 
other  domestic  crude  oils  the  first  sale  of 
which  is  exempt  from  the  provisions  of 
Part  212  of  this  chapter,  such  costs  to  be 
equivalent  to  the  delivered  costs  to  the 
refinery. 

***** 

(1)  Certification  by  non-refiners. 
Within  twenty-eight  (28)  days  following 
each  month,  commencing  with  the 
month  of  January  1978,  each  firm  other 
than  a  refiner  that  has  delivered  crude 
oil  to  a  refiner  for  processing  for  the 
account  of  such  firm  pursuant  to  a 
processing  agreement  in  that  month 
shall  certify  to  that  refiner  the  respective 
volumes  of  and  that  firm’s  costs  for  old 
oil  (separately  identifying  any  California 
lower  tier  crude  oil),  upper  tier  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil),  ANS  crude  oil, 
stripper  well  crude  oil  (as  defined  in 
Part  212  of  this  chapter),  incremental 
tertiary  crude  oil  (as  determined 
pursuant  to  §  212.78),  tertiary  incentive 
crude  oil  (as  determined  pursuant  to 
§  212.78),  other  domestic  crude  oils  the 
first  sale  of  which  is  exempt  from  Part 
212  of  this  chapter,  and  imported  crude 
oil  contained  in  the  crude  oil  so 
delivered  to  that  refiner. 

4.  Section  212.73  is  amended  in 
paragraph  (a)  to  read  as  follows; 

§  212.73  Lower  tier  ceiling  price  rule. 

(a)  Rule.  Except  as  provided  in 
§  212.74  with  respect  to  new  crude  oil; 
except  as  provided  in  §  212.75  for 
certain  crude  oil  produced  from  unitized 
properties;  except  as  provided  in 
§  212.78  for  incremental  crude  oil 
produced  from  qualified  tertiary 
enhanced  recovery  projects  and  for 
tertiary  incentive  crude  oil;  except  as 
provided  in  §  212.79  for  newly 
discovered  crude  oil;  and  except  as 
provided  in  Subpart  C  of  this  Part  for 
exempt  crude  oil,  no  producer  may 
charge  a  price  higher  than  the  lower  tier 
ceiling  price  for  any  first  sale  of 
domestic  crude  oil. 

5.  Section  212.78  is  revised  to  read  as 
follows: 

§  212.78  Tertiary  incremental  crude  oil 
and  tertiary  incentive  crude  oil. 

(a)  Rule. 

(1)  Incremental  tertiary  crude  oil. 
Notwithstanding  the  provisions  of 
§  212.73(a),  first  sales  of  incremental 
crude  oil  resulting  from  the 
implementation  or  expansion  of  a 


qualified  tertiary  enhanced  recovery 
project  are  not  subject  to  the  ceiling 
price  limitations  of  this  subpart. 

(2)  Tertiary  incentive  crude  oil. 
Notwithstanding  the  provisions  of 
I  212.73(a),  beginning  January  1, 1980, 
first  sales  of  crude  oil  by  or  for  the 
behalf  of  a  producer  are  not  subject  to 
the  ceiling  price  limitations  of  this 
subpart,  provided  that  the  tertiary 
incentive  revenue  from  such  sales  does 
not  exceed  the  recoupable  allowed 
expenses  attributable  to  that  producer. 

(b)  Applicability  of  subparagraph 
(a)(1)  to  existing  tertiary  enhanced 
recovery  projects. 

Incremental  crude  oil  produced  from  a 
tertiary  enhanced  recovery  project,  or 
expansion  thereof,  which  was  initiated 
prior  to  the  date  on  which  a  producer 
has  satisfied  the  requirements  of  either 
paragraph  (d)(1)  or  (e)(1)  of  this  section 
with  respect  to  that  project,  may  qualify 
for  pricing  in  accordance  with  paragraph 
(a)(1)  of  this  section  only  if: 

(1)  The  producer  affirms  that  he 
intends  to  discontinue  the  project  (or  the 
particular  high-cost  phase  of  the  project) 
in  the  absence  of  permission  to  price 
production  therefrom  in  accordance 
with  paragraph  (a)(1)  of  this  section, 
because  continuation  of  the  project  (or 
the  particular  high-cost  phase)  would  be 
uneconomic  at  the  otherwise  applicable 
ceiling  price: 

(2)  There  has  been  a  material  change 
of  circumstances  since  the  time  that  the 
project  was  initiated  or  expanded;  and 

(3)  The  project  is  certified  pursuant  to 
paragraph  (e)(l}  of  this  section.  For  the 
purposes  of  determining  eligibility  for 
certification,  an  existing  project  shall  be 
examined  prospectively,  on  the  basis  of 
the  circumstances  existing  at  the  time 
such  certification  is  sought. 

(c)  Definitions.  For  purposes  of  this 
section — 

“Alkaline  (or  caustic)  flooding’’  means 
an  augmented  waterflooding  technique 
in  which  the  water  is  made  chemically 
basic  as  a  result  of  the  addition  of  alkali 
metals.  The  concentration  and  size  of 
the  alkaline  slug  must  be  at  least  500 
ppm-PV  for  the  alkaline  concentration 
multiplied  by  the  pore  volume  of  the 
alkaline  slug. 

“Allowed  expense’’  means  seventy- 
five  percent  of  an  environmental 
expense  or  seventy-five  percent  of  an 
engineering  and  laboratory  expense  or 
seventy-five  percent  of  an  expense 
listed  either  in  the  appendix  to  this 
section  or  in  a  order  issued  pursuant  to 
either  paragraph  (e)(2)  or  (e)(3)  of  this 
section:  provided  that,  an  allowed 
expense  may  not  be  based  on  an 
expense  incurred  and  paid  prior  to 
August  22, 1979.  No  more  than  one 
million  dollars  or  twenty-five  percent. 


Federal  Register  /  Vol.  44.  No.  170  /  Thursday.  August  30,  1979  /  Rules  and  Regulations  51133 


whichever  is  less,  of  the  total  amount  of  more  than  10  percent  of  the  reservoir  system  normally  includes  a  surfactant, 

allowed  expenses  with  respect  to  a  pore  volume  being  served  by  the  hydrocarbon,  cosurfactant,  an 

particular  project  may  be  based  on  injection  well  or  wells.  electrolyte  and  water,  and  polymers  for 

engineering  and  laboratory  expenses.  ‘In  situ  combustion"  means  mobility  control.  The  concentration  and 

The  allowed  expenses  of  a  particular  combustion  of  oil  in  the  reservoir,  size  of  the  micellar  slug  (not  including 

project  shall  be  attributable  to  the  sustained  by  continuous  air  injection,  to  the  polymers  and  other  non-surface 

qualified  producer(s)  with  respect  to  displace  unburned  oil  toward  producing  active  materials)  must  be  more  than 

that  project.  Where  there  is  more  than  wells  provided  that  such  combustion  3000  ppm-PV  for  the  combined  active 

one  qualified  producer,  the  qualified  must  be  intended  to  continue  until  at  surfactant  concentration  and  active  co¬ 
producers  shall  allocate  these  expenses  least  15  percent  of  the  reservoir  volume  surfactant  concentration  in  the  slug 

among  themselves  in  whatever  manner  being  served  by  the  injection  well  or  multiplied  by  the  pore  volume  of  the 

they  determine.  With  respect  to  a  w'ells  has  been  burned.  The  process  may  micellar  slug. 

particular  property,  the  total  amount  of  include  the  concurrent,  alternating,  or  "Miscible  fluid  displacement”  means 

allowed  expenses  may  not  exceed  subsequent  injection  of  water.  an  oil  displacement  process  in  which 

twenty  million  dollars.  "Incremental  crude  oil”  means  the  fluid  is  injected  into  an  oil  reservoir  at 

“Certifying  authority”  means  the  amount  of  crude  oil  which  is  or  will  be  pressure  levels  such  that  the  injected 

Administrator,  Economic  Regulatory  produced  as  a  result  of  the  initiation  or  fluid  and  reservoir  oil  are  miscible.  The 

Administration,  Department  of  Energy,  expansion  of  a  qualified  tertiary  process  may  include  the  concurrent, 

or  any  officer  of  the  Department  of  enhanced  recovery  project  and  which  is  alternating,  or  subsequent  injection  of 

Energy  to  whom  the  Administator  has  in  excess  of  the  amount  of  crude  oil  water.  The  injected  fluid  measured  at 

delegated  such  functions,  (“non-incremental  crude  oil”)  which  resevoir  temperature  and  pressure  must, 

“Conventional  steam  drive  injection”  could  have  been  produced  from  the  *  with  reasonable  expectations,  be  more 
means  the  continuous  injection  of  at  property  or  project  area  through  than  10  percent  of  the  reservoir  pore 

least  50%  quality  steam  (surface  continued  maximum  feasible  production  volume  being  served  by  the  injection 

conditions)  into  one  Set  of  wells  from  methods  of  production  employed  well  or  wells.  Gas  cycling,  i.e.,  gas 

(injection  wells)  to  effect  oil  on  the  property  prior  to  compliance  with  injection  into  gas  condensate  reservoirs, 

displacements  toward  and  production  the  requirements  of  paragraphs  (d)(1)  or  is  not  a  miscible  fluid  displacement 

from  a  second  set  of  wells  (production  (e)(1)  of  this  section,  whichever  is  technique  nor  a  tertiary  enhanced 

wells).  The  process  may  include  the  applicable.  As  applied  to  an  existing  recovery  technique, 

prior,  concurrent,  alternating  or  project  within  the  meaning  of  paragraph  "Polymer  augmented  waterflooding” 

subsequent  injection  of  water,  solvents  (b)  of  this  section,  the  term  means  the  means  augmented  waterflooding  in 

and/or  other  fluids  into  any  portion  of  amount  of  crude  oil  which  is  or  will  be  which  polymers  are  injected  with  the 

the  reservoir  to  assist  in  recovery  and  produced  as  a  result  of  the  continuation  water  to  improve  areal  and  vertical 

conformance.  of  the  project  and  which  is  in  excess  of  sweep  efficiency. 

"Cyclic  steam  injection”  means  the  the  amount  of  crude  oil  (“non-  “Qualified  producer”  means,  with 

alternating  injection  of  at  least  50%  incremental  crude  oil”)  which  could  respect  to  a  particular  project,  a 

quality  steam  (surface  conditions)  and  have  been  produced  from  the  property  producer  that  possesses  an  interest  in 

production  of  oil  with  condensed  steam  or  project  area  through  continued  the  property  on  which  the  project  is 

from  the  same  well  or  wells.  maximum  feasible  production  from  located  and  contributes  to  the  initiation 

“Engineering  and  laboratory  expense”  methods  of  production  (other  than  the  or  expansion  of  the  project,  provided 

means  an  expense  relating  to  field-  tertiary  method,  or  that  phase  of  such  that  the  producer  has  complied  with  the 

laboratory  quality  control  equipment,  method,  that  would  be  discontinued  in  requirements  of  paragraphs  (d)(2)  or 

reservoir  and  geologic  evaluation  as  the  absence  of  the  incentive)  employed  (e)(2)  of  this  section,  whichever  is 

required  for  optimum  process  design,  on  the  property,  prior  to  receipt  of  the  applicable. 

engineering  plans,  facility  design,  and  certification  provided  for  in  paragraph  “Qualified  tertiary  enhanced  recovery 

laboratory/ field  process  optimization  (e)(1)  of  this  section.  The  actual  amount  project”  means  a  project  for  the 

(tracer,  pressure  transient,  injectant  of  incremental  cmde  oil  in  the  case  of  recovery  of  crude  oil,  to  the  extent  that 

quality,  etc.).  .  any  particular  project  shall  be  the  such  project  involves  the  application  of 

“Enhanced  heavy  oil  recovery  amount  produced  from  the  property  or  an  enhanced  oil  recovery  technique; 

technique”  means  any  technique  for  the  project  area  during  the  period  in  provided  that,  with  respect  to  that 

recovery  of  crude  oil  with  a  gravity  less  question  which  is  in  excess  of  the  project,  a  producer  has  complied  with 

than  16°  API.  amount  of  the  non-incremental  crude  oil  the  requirements  of  either  paragraphs 

“Environmental  expenses”  means  for  that  period  as  set  forth  in  a  (d)(1)  or  (e)(1)  or  this  section,  whichever 

those  expenses  that  are  incurred  in  certification  by  a  producer  pursuant  to  is  applicable, 

connection  with  a  particular  project  to  paragraph  (d)(1)  or  as  certifled  by  the  “Recoupable  allowed  expenses” 

the  extent  that  those  expenses  are  certifying  authority  pursuant  to  means,  with  respect  to  a  particular 

necessary  to  comply  with  federal  or  paragraph  (e)(1)  of  this  section;  provided  producer,  the  allowed  expenses  that  are 

state  environmental  regulations  that,  ERA  may  adjust  the  amount  of  attributable  to  that  producer;  provided 

applicable  to  that  project.  non-incremental  crude  oil.  that  such  expenses  are  inciirred  in 

“Itniniscible  gas  displacement”  means  “Initiation”  (of  a  project)  means  the  arm’s-length  transactions  and  for  fair 

injection  of  non-hydrocarbon  gas  into  an  start,  on  a  regular  basis,  of  a  process  market  value  and  further  provided  that 

oil  reservoir  to  effect  oil  displacement  that  is  intended  to  increase  crude  oil  such  expenses  have  been  paid  and 

under  conditions  in  which  miscibility  production.  reported  pursuant  to  paragraph  (h)  of 

with  reservoir  oil  is  not  obtained.  The  “Microemulsion  (or  micellar/  this  section, 

process  may  include  the  concurrent,  emulsion)  flooding”  means  an  “Self-certifiable  EOR  technique" 

alternating,  or  subsequent  injection  of  augmented  waterflooding  technique  in  means  any  of  the  following  enhanced  oil 

water.  The  injected  fluid  measured  at  which  a  surfactant  system  is  injected  in  recovery  techniques:  (a)  miscible  fluid 

reservoir  temperature  and  pressure  order  to  enhance  oil  displacement  displacement;  (b)  conventional  steam 

must,  with  reasonable  expectations,  be  toward  producing  wells.  A  surfactant  drive  injection;  (c)  unconvention^ 
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steam  drive  injection:  (d)  microemulsion 
flooding;  (e)  in  situ  combustion:  (f) 
polymer  augmented  waterflooding;  (g) 
cyclic  steam  injection;  (h)  alkaline 
flooding:  (i)  immiscible  non-hydrocarbon 
gas  displacement:  or  (j)  any  enhanced 
heavy  oil  recovery  technique. 

“Self-certifiable  tertiary  project” 
means  a  project  for  the  recovery  of 
crude  oil  to  the  extent  that  crude  oil 
production  from  that  project  results  from 
the  initiation  after  September  30, 1979  of 
one  of  the  following  techniques:  (a) 
unconventional  steam  drive  injection, 

(b)  in  situ  combustion,  (c)  microemulsion 
flooding,  or  (d)  miscible  fluid 
displacement. 

“Tertiary  incentive  revenue"  means, 
in  the  case  of  first  sales  of  crude  oil 
pursuant  to  the  provisions  of  paragraph 
(a){2)  of  this  section,  the  excess  of  the 
market-clearing  price  over  the  otherwise 
applicable  ceiling  price  less  any  ad 
valorem  or  severance  taxes  attributable 
to  this  excess. 

“Unconventional  steam  drive 
injection”  means  the  continuous 
injection  of  at  least  50  percent  quality 
steam  (at  surface  conditions)  into  one 
set  of  wells  (injection  wells)  to  effect  oil 
displacement  toward  and  production 
from  a  second  set  of  wells  (production 
wells).  The  process  may  include  the 
prior,  concurrent,  alternating  or 
subsequent  injection  of  water,  solvents, 
and/or  other  fluids  into  any  portion  of 
the  reservoir  to  assist  in  recovery  and 
conformance.  This  applies  only  to  steam 
drive  projects  with  an  average  depth 
greater  than  2,5C9  ft.  or  steam  drive 
projects  which  recover  oil  with  a  gravity 
less  than  10° API. 

“Well  costs”  means  the  non-capital 
expenses  incurred  in  the  reworking  or 
reconditioning  of  wells  to  be  used  in  the 
field  project  (as  recognized  by  the 
Internal  Revenue  Service),  the  non¬ 
capital  expenses  incurred  in  the 
abandonment  or  reabandonment  of 
wells  (as  necessary  for  proper 
engineering  and  environmental 
protection  of  the  project)  less  any 
salvage  value,  and  the  intangible  drilling 
costs  of  new  production,  injection  and 
test/evaluation  wells  needed  for  the 
project  (as  recognized  by  the  Internal 
Revenue  Service). 

(d)  Self-certification. 

(1)  Qualified  tertiary  enhanced 
recovery  projects.  With  respect  to  a  self- 
certifiable  tertiary  project,  a  producer 
shall  certify  to  the  certifying  authority 
by  certified  mail  that  the  project  is  a 
self-certifiable  tertiary  project.  In  this 
certification  a  producer  must  set  forth, 
to  the  best  of  its  ability,  the  amounts  of 
non-incremental  and  incremental  crude 
oil  which  will  be  produced  in 
association  with  the  project  and  the 


basis  on  which  it  determined  these 
amounts. 

(2)  Qualified  producers.  A  producer 
shall  be  considered  a  qualified  producer 
with  respect  to  a  particular  project  if  it 
certifies  to  the  certifying  authority  by 
certified  mail  that  that  project  employs  a 
self-certifiable  EOR  technique. 

(3)  Disallowance  or  modification  of 
self-certifications.  A  self-certification 
pursuant  to  either  paragraphs  (d)(1)  or 
(d)(2)  of  this  section  shall  be  subject  to 
disallowance  or  modification,  at  any 
time  and  either  retroactively  or 
prospectively  or  both,  as  and  to  the 
extent  that  the  ERA  determines  to  be 
appropriate: 

(i)  if  the  producer  does  not  certify  in 
good  faith  or  implement  the  project  in 
good  faith;  or 

(ii)  if  certification  was  based  on  a 
•material  error  or  omission  of  fact  of 

which  the  producer  knew  or  should  have 
known  or  to  which  the  producer 
contributed;  or 

(iii)  if  the  producer  does  not  adhere  to 
the  requirements  of  this  section  or  any 
additional  conditions  and  limitations 
which  the  ERA  may  prescribe. 

(e)  ERA  certification. 

(1)  Qualified  tertiary  enhanced 
recovery  projects.  A  producer  shall 
obtain  final  certification  fi:om  the 
certifying  authority  that  the  project  (or 
expansion)  is  a  qualified  tertiary 
enhanced  recovery  project  and  that  the 
project  would  not  be  economic  at  the 
otherwise  applicable  ceiling  prices.  In 
addition,  such  producer  shall  obtain 
final  certification  of  the  amount  of 
incremental  and  non-incremental  crude 
oil  which  result  from  the  implementation 
(or  expansion)  of  such  project.  The 
amount  of  incremental  and  non- 
incremental  crude  oil  shall  be  expressed 
in  terms  of  both  the  total  amount  of 
incremental  and  non-incremental 
recovery  over  the  life  of  the  project  (or 
such  shorter  period  as  the  certifying 
authority  determines  to  be  appropriate) 
and  in  terms  of  incremental  and  non- 
incremental  production  estimates, 
commencing  with  the  time  that  the 
project  is  estimated  to  begin  producing 
incremental  crude  oil. 

(2)  Qualified  producers.  With  respect 
to  a  project  that  does  not  employ  a  self- 
certifiable  EOR  technique,  a  producer 
shall  obtain  a  final  order  from  ERA  that 
designates  it  as  a  qualified  producer 
engaged  in  the  initiation  or  expansion  of 
a  tertiary  project  that  involves  high 
levels  of  risk  and  of  cost  and  that  sets 
forth  what  the  allowed  expenses  will  be 
with  respect  to  that  project. 

(3)  Allowed  expenses.  With  respect  to 
a  project  that  employs  a  self-certifiable 
EOR  technique,  a  producer  may  request 
a  final  order  fi‘om  ERA  that  designates 


allowed  expenses  with  respect  to  that 
property  in  addition  to  those  based  on 
environmental  expenses,  engineering 
and  laboratory  expenses,  or  expenses 
listed  in  the  appendix  to  this  section. 

(4)  General  procedures.  In  order  to 
receive  an  order  pursuant  to  either 
paragraphs  (e)(1).  (e)(2),  or  (e)(3)  of  this 
section  a  producer  shall  submit  a  signed 
application  to  ERA.  The  general 
procedures  of  Subpart  G  of  Part  205  of 
this  Chapter  (§  205.90  etseq.)  shall 
apply  to  such  an  application.  A  producer 
that  requests  such  an  order  shall  have 
the  burden  of  establishing  its 
entitlement  to  the  requested  order  and 
shall  submit  all  data,  required  by  these 
regulations  or  guidelines  issued 
pursuant  thereto  or  reasonably 
demanded  by  ERA. 

(5)  Conditions  and  limitations  within 
orders.  In  addition  to  the  conditions  and 
limitations  set  forth  elsewhere  in  this 
section,  ERA  may.  in  its  discretion, 
prescribe  such  other  conditions  and 
limitations  within  an  order  as  are 
consistent  with  the  requirements  of  this 
section  and  as  are  determined  to  be 
reasonably  necessary,  either  to  assure 
that  the  purposes  of  this  section  are  not 
frustrated,  or  to  promote  the  effective 
administration  of  the  programs 
established  by  this  section. 

(6)  Revocation  or  modification  of 
order.  A  final  order  shall  be  subject  to 
revocation  or  modification,  at  any  time 
and  either  retroactively  or  prospectively 
or  both,  as  and  to  the  extent  that  the 
ERA  determines  to  be  appropriate: 

(i)  if  the  producer  does  not  obtain  the 
order  in  good  faith  or  implement  the 
project  in  good  faith;  or 

(ii)  if  the  order  was  issued  on  the 
basis  of  a  material  error  or  omission  of 
fact  of  which  the  producer  knew  or 
should  have  known  or  to  which  the 
producer  contributed:  or 

(iii)  if  the  producer  does  not  adhere  to 
the  requirements  of  this  section  or  any 
additional  conditions  and  limitations 
which  ERA  may  prescribe. 

(f)  Additional  procedures  and  criteria. 
The  ERA  may  from  time  to  time  publish, 
or  otherwise  make  available  to 
producers  and  the  public,  additional 
instructions  or  guidelines  setting  forth 
procedures  to  be  followed  and  criteria  to 
be  applied  in  obtaining  or  making  the 
certfications  provided  for  in  paragraphs 
(d)  or  (e)  of  this  section;  provided, 
however,  that  such  instructions  or 
guidelines  shall  not  be  mandatory  or 
binding  upon  the  ERA  or  the  certifying 
authority,  and  shall  not  create  or  enlarge 
any  procedural  or  substantive  rights 
against  the  ERA. 

(g)  Base  production  control  level 
adjustments  under  the  tertiary 
incremental  program;  measurement  of 
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post-certification  production. 
Notwithstanding  any  other  provision  of 
this  part,  and  except  as  otherwise 
prescribed  by  ERA,  a  producer  shall 
adjust  the  base  production  control  level 
for  a  property  (including  any  unitized 
property  for  which  a  unit  base 
production  control  level  has  been 
established)  on  which  a  qualiHed 
tertiary  enhanced  recovery  project  is 
being  implemented,  and  shall  measure 
production  from  such  property,  as 
follows: 

(1)  Projects  involving  an  entire 
property.  Where  the  project  is 
determined  to  involve  or  affect  the 
entire  property,  upon  commencement  of 
the  production  of  incremental  crude  oil 
(as  determined  in  the  certification)  the 
property’s  base  production  control  level 
shall  be  deemed  to  be  the  same 
proportion  to  the  total  amount  of  non- 
incremental  crude  oil  (as  such  non- 
incremental  crude  oil  is  determined  in 
the  certification  for  the  period 
concerned)  as  the  amount  of  old  crude 
oil  produced  from  such  property  in  the 
twelve-month  period  immediately 
preceding  the  month  in  which 
incremental  crude  oil  production 
commences  bears  to  total  crude  oil 
produced  from  that  property  during  the 
same  twelve-month  period.  The 
property’s  base  production  control  level 
shall  not  thereafter  be  adjusted  except 
as  provided  in  the  preceding  sentence, 

i.e.,  except  as  the  non-incremental  crude 
oil  production  from  the  property  (as 
determined  in  the  certification)  may 
vary  from  period  to  period. 

(2)  Projects  involving  a  portion  of  a 
property.  Where  the  project  is 
determined  to  involve  or  affect  only  a 
portion  of  a  property  (including  a 
unitized  property  for  which  a  unit  base 
production  control  level  has  been 
established),  upon  commencement  of  the 
production  of  incremental  crude  oil  (as 
determined  in  the  certification)  the 
unaffected  portion  of  the  property  shall 
receive  the  entire  property’s  base 
production  control  level  existing  at  the 
time  incremental  crude  oil  production 
commences.  The  amoimt  of  crude  oil 
production  to  be  credited  against  such 
base  production  control  level  shall  be 
the  sum  of  (i)  the  separately  measured 
actual  production  from  the  unaffected 
portion  of  the  property,  plus  (ii)  the 
amount  of  non-incremental  production 
(as  established  in  the  certification)  for 
the  project  area  for  the  period 
concerned  (or  the  actual  production 
from  the  project  area  for  that  period,  if 
less  than  said  non-incremental 
production).  The  base  production 
control  level  may  thereafter  be  adjusted 
as  provided  in  §  212.76.  It  shall  be  a 


condition  of  any  certification  applying  to 
only  a  portion  of  a  property  that  the 
producer  shall  undertake  to  measure 
actual  production  &om  the  affected 
portion  and  the  unaffected  portion 
separately,  by  such  means  as  certifying 
authority  may  from  time  to  time 
prescribe  either  at  the  time  of 
certification  or  at  any  time  thereafter. 

(h)  Reporting  requirements. 

(1) (i)  Monthly  producer  reports.  By  the 
close  of  each  month,  a  qualified 
producer  shall  file  with  DOE  a  report  in 
which  the  producer  shall  certify  (A)  the 
recoupable  allowed  expenses  attributed 
to  it  during  the  previous  month;  (B)  the 
project  ftom  which  each  such  expense  is 
attributed;  (C)  the  cumulative  total  of 
recoupable  allowed  expenses  attributed 
to  it  at  the  close  of  the  previous  month; 
(D)  the  amount  of  tertiary  incentive 
revenue  received  by  it  during  the 
previous  month;  (E)  the  cumulative  total 
of  tertiary  incentive  revenue  received  by 
it  at  the  close  of  the  previous  month;  (F) 
the  properties  from  which  tertiary 
incentive  crude  oil  was  sold  by  or  for 
the  interest  of  the  producer  and  the 
amoimts  sold  from  each  such  property 
during  the  previous  month;  (G)  the 
maximum  lawful  selling  pricejs)  of  crude 
oil  ftt)m  each  such  property  absent  the 
provisions  of  paragraph  (a)(2)  of  this 
section;  (H)  the  price  at  which  tertiary 
incentive  crude  oil  was  actually  sold  at 
each  such  property;  and  (I)  the  names  of 
the  purchasers  of  tertiary  incentive 
crude  oil.  Copies  of  the  certifications 
provided  to  purchasers  of  tertiary 
incentive  crude  oil  under  §  212.131  shall 
be  attached  to  this  report. 

(ii)  Annual  CPA  opinion.  By  January 
31  of  each  year  after  1980,  each  qualified 
producer  shall  submit  to  DOE  an 
opinion  by  a  certified  public  accountant 
attesting  that  during  the  course  of  its 
annual  audit  nothing  has  come  to  its 
attention  that  causes  it  to  believe  that 
the  reports  submitted  by  that  producer 
in  accordance  with  paragraph  (h)(l)(i)  of 
this  P  ’ction  are  inaccurate. 

(2) (i)  Monthly  project  reports.  With 
respect  to  a  particular  project,  the 
qualified  producers  therefor  shall  submit 
to  DOE  by  the  close  of  each  month  a 
consolidated  monthly  report  in  which 
they  shall  certify  (A)  the  recoupable 
allowed  expenses  for  the  previous 
month  and;  (B)  the  amount  of  such 
recoupable  allowed  expenses 
attributable  to  each  qualified  producer. 

(ii)  Annual  CPA  opinion.  By  January 
31  of  each  year  after  1980,  the  qualified 
producers  with  respect  to  a  particular 
project  shall  submit  to  DOE  an  opinion 
by  a  certified  public  accoimtant 
attesting  that  during  the  course  of  its 
annual  audit  nothing  has  come  to  its 
attention  that  causes  it  to  believe  that 


the  reports  with  respect  to  that  project 
submitted  during  the  prior  calendar  year 
in  accordance  with  paragraph  (h)(2)(ii) 
of  this  section  are  inaccurate. 

(3)  Initial  report  A  producer  shall  file 
with  the  certifying  authority  an  initial 
report  on  each  project  with  respect  to 
which  the  producer  is  a  qualified 
producer  prior  to  its  recouping  any 
allowed  expenses  attributable  to  it  from 
that  project  The  contents  of  this  report 
will  be  set  forth  in  the  guidelines  to  this 
section. 

(4)  Annual  report  By  July  1  of  each 
year  the  qualified  producers  with 
respect  to  a  particular  project  shall  file 
with  the  Office  of  Energy  'Technology  an 
annual  report  on  the  status  of  that 
project  The  contents  of  this  report  will 
be  set  forth  in  the  guidelines  to  this 
section. 

Appendix  to  Section  212.78 

Items  on  Which  Allowed  Expenses  for  Self- 
Certifiable  EOR  Techniques  May  Be  Based 

1.  Conventional  Steam  Drive  and  Cyclic 
Steam  Injection. — a.  The  cost  of  any 
additives  or  gases  used  in  conjimction  with 
the  steam  flood  to  increase  recovery 
efficiencies. 

b.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally 
acceptable  disposal  of  waste  fluids. 

c.  The  costs  of  surface  boilers  not  fueled  by 
oil  or  gas  (such  as  coal  and  solar  powered 
generators)  or  non-surface  boilers  (such  as 
down-hole  steam  generators). 

d.  The  cost  of  fuel,  excluding  crude  oil  or 
refined  petroleum  products,  natural  gas  and/ 
or  electricity,  used  by  boilers  for  surface 
steam  generation. 

2.  Unconventional  Steam  Drive. — a.  The 
cost  of  any  additives  or  gases  used  in 
conjunction  with  the  steam  flood  to  increase 
recovery  efficiencies. 

b.  The  costs  of  conventional  hydrocarbon 
fuel  fired  boilers  provided  that,  with  respect 
to  a  particular  year,  the  amount  of  allowed 
expenses  based  on  such  costs  may  not 
exceed  the  amount  of  depreciation  reported 
to  the  IRS  with  respect  to  such  costs  for  that 
year. 

The  costs  of  surface  boilers  not  fueled  by 
oil  or  gas  (such  as  coal  and  solar  powered 
generators)  or  non-surface  boilers  (such  as 
down-hole  steam  generators). 

d.  The  costs  of  fuel,  excluding  crude  oil  or 
refined  petroleum  products,  natural  gas  and/ 
or  electricity,  used  by  surface  boilers  for 
steam  generation. 

e.  Well  costs. 

f.  The  costs  of  valves,  regulators, 
insulation,  coatings,  etc.,  in  fluid  injection 
distribution  systems,  necessary  to  maintain 
the  injection  fluid  quality  of  the  project. 

g.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally 
acceptable  disposal  of  waste  fluids  from  the 
project. 

3.  In  Situ  Combustion. — a.  The  costs  of 
purchased  compressed  air  plus  any  oxygen, 
steam,  or  water  used  in  association  with 
combustion  at  the  project  site. 
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b.  The  costs  of  air  compressors  and  prime 
movers  used  for  air  compression,  provided 
that  with  respect  to  a  particular  year  the 
amount  of  allowed  expenses  based  on  such 
costs  may  not  exceed  the  amount  of 
depreciation  reported  to  the  IRS  with  respect 
to  such  costs  for  that  year. 

c.  The  costs  of  fuel  for  operation  of  air 
compressors  and  prime  movers. 

d.  Well  costs. 

e.  The  costs  of  valves,  regulators, 
insulation,  coatings,  eta,  in  fluid  injection 
distribution  systems,  necessary  to  maintain 
the  injection  fluid  quality  of  the  project 

f.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally 
acceptable  disposal  of  waste  fluids  from  the 
project 

4.  Miscible  Fluid  Flooding. — a.  The  costs  of 
injected  fluids  and  additives  for  use  at  the 
project  site. 

b.  The  costs  of  compressors  and  prime 
movers  used  for  the  compression  of  injection 
fluids  provided  that  with  respect  to  a 
particular  year  the  amount  of  allowed 
expenses  based  on  such  costs  may  not 
exceed  the  amount  of  depreciation  reported 
to  IRS  with  respect  to  such  costs  for  that 
year. 

c.  The  costs  of  fuel  for  operation  of 
compressors  and  prime  movers. 

d.  Well  costs. 

e.  The  costs  of  valves,  regulators, 
insulation,  coatings,  etc.,  in  fluid  injection 
distributic’^  systems,  necessary  to  maintain 
the  injection  fluid  quality  of  the  project 

f.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally 
acceptable  disposal  of  waste  fluids  from  the 
project 

5.  Micro-emulsion  and  Alkaline 
Flooding. — a.  The  costs  of  the  chemicals 
(including  surfactants,  polymers,  alcohols, 
and  caustics]  injected  into  the  formation  plus 
any  fluids  used  in  association  with  the 
surfactant  flood  at  the  project  site. 

b.  The  costs  of  capit^  equipment  used  for 
mixing  of  chemicals  on  the  project  site, 
provided  that  with  respect  to  a  particular 
year  the  amount  of  allowed  expenses  based 
on  such  costs  may  not  exceed  the  amount  of 
depreciation  reported  to  the  IRS  with  respect 
to  such  costs  for  that  year. 

c.  The  costs  of  chemicals  to  preserve 
quality  of  injectants  (including  oxygen 
removal,  control  of  iron  contamination  and 
biocides  for  control  of  bacteria). 

d.  The  costs  of  water  purchased  to  meet 
quality  specifications  to  protect  chemicals  or 
costs  of  treating  equipment  and  chemicals 
required  to  condition  water  to  meet  quality 
specifications  to  protect  chemicals. 

e.  The  costs  of  process  control  equipment, 
instruments,  and  filters. 

f.  Well  costs. 

g.  The  costs  of  valves,  regulators, 
insulation,  coatings,  etc.,  in  fluid  injection 
distribution  systems,  necessary  to  maintain 
the  injection  fluid  quality  of  the  project. 

h.  l^e  costs  of  produced  fluid  treatment 
required  to  nssure  environmentally 
acceptable  disposal  of  waste  fluids  from  the 
project. 

6.  Immiscible  Fluid  Flooding _ a.  The  costs 

of  injected  fluids  (excluding  hydrocarbons) 
and  additives  for  use  at  the  project  site. 


7.  Polymer  Augmented  Waterflooding. — a. 
Costs  of  the  polymers  injected  into  the 
formation. 

The  General  Guidelines  an  Tertiary 
Enhance  Recovery  Project  Review  appearing 
after  the  Appendix  to  section  212.78  are 
revised  to  read  as  follows. 

General  Guidelines  on  Tertiary  Incremental 
and  Incentive  Programs 

I.  Introduction 

These  guidelines  are  intended  to  assist 
crude  oil  producers  and  other  potentially 
affected  parties  in  complying  with  the 
provisions  of  10  CFR  212.78.  These  guidelines 
are  issued  pursuant  to,  and  subject  to  the 
limitations  of,  10  CFR  212.78(f).  They  are  not 
to  be  construed  as  mandatory  upon  the  ERA, 
nor  do  they  confer  or  enlarge  any  rights, 
procedural  or  substantive,  against  the  ERA. 
They  are  intended  to  be  informational  in 
nature.  Producers  and  other  parties  must 
consult  and  adhere  to  all  applicable 
regulations,  including  (but  not  necessarily 
limited  to)  §  §  212.78  and  205.90  et  seq.  of  Title 
10  of  the  Code  of  Federal  Regulations. 

Finally,  these  guidelines  are  subject  to 
revision  from  time  to  time.  Although  the  ERA 
will  attempt  to  publish  any  substantial 
revisions,  the  published  guidelines  may  not 
always  reflect  all  changes.  Therefore, 
producers  should  confirm  that  they  have  the 
most  recent  guidelines,  and  otherwise  inform 
themselves  as  to  current  ERA  procedures,  by 
contacting  the  Manager,  Tertiary  Enhanced 
Recovery  Program,  Office  of  Petroleum 
Operations,  Economic  Regulatory 
Administration. 

II.  Initial  Report 

A  particular  project  shall  not  be  eligible  for 
the  pricing  provisions  of  section  212.78 
concerning  tertiary  incremental  crude  oil  and 
tertiary  incentive  crude  oil  tmless  an  initial 
report  has  been  submitted  to  DOE  with 
respect  to  that  project.  This  initial  report 
must  contain  the  following  information: 

1.  Name  and  address  of  producer  (Arm. 
including  an  individual). 

2.  Parent,  subsidiary,  unit  operator. 

3.  Parent  company  if  subsidiary. 

4.  Name,  address,  and  working  interest 
fraction  of  each  working  interest  in  project 

5.  Location  of  project:  state,  counties,  field, 
reservoir  (l.D.  number  if  available),  leases 
embraced  in  project  (if  fractional  leases, 
describe  boundaries  precisely). 

Include  map(s)  showing  boundaries, 
existing  producing,  injection,  service  and 
inactive  wells  and  proposed  wells  in  each 
category. 

6.  Production  history: 

History  of  primary,  secondary,  and  prior 
tertiary  recovery  operations. 

Extent  of  current  development. 

Status  of  wells. 

7.  Tertiary  method(s)  employed. 

8.  Reservoir  characteristics: 

Oil  gravity,  (’API) - 

Oil  satimation,  (fraction)  — — 

Oil  in  place 

Original  oil  in  place  (bbls) - 

Present  oil  in  place  (bbls) - 

Oil  type: 

Paraffinic - 

Naphthenic - 


Asphaltic - 

Oil  viscosity  (cp) - 

Rock  type: 

Sandstone - 

Carbonate -  „ 

Coarse  Clastic -  * 

Other  (describe) - 

Depth  (feet) - 

Thickness  (feet) - 

Temperature  (“^ - 

Permeability  (md) - 

Free  gas: 

Significant - 

Insignificant - 

Wettability: 

Oil  wet - 

water  wet - 

Dip: 

Significant - degree - direction 


Insigniflcant - 

Stratiflcation: 

significant - 

insignificant - 

Salinity  (%  tds) - 

Consolidation: 

Friable - 

Indurated - 

Clay  Swelling: 

Significant - 

Insignificant  ■ 

Other  signiflcant  reservoir  characteristics: 
(describe) - 

9.  Laboratory  Analysis: 

Certifying  firm  (producer) - 

Contract  Lab - (Name  and 

address) 

10.  Project  Characteristics  (if  applicable): 

a.  In-situ  combustion  projects: 

Project  area  (acres) - 

Pattern: 

Line - 

Single - 

Multiple  (describe] - 

Pattern  area  (acres): 

Presoak?  (yes,  no) - 

Method: 

wet - 

dry - 

b.  Steam  drive  and  cyclic  steam  projects: 

Project  area  (areas) - 

Pattern: 

Line - 

Single - 

Multiple  (describe) - 

Presoak?  (yes,  no) - 

Average  operation  BHP - 

c.  Microemulsion  and  alkaline  flooding 
projects: 

Pixiject  area  (acres): 

Pattern: 

Line - 

Single - 

Multiple - 

Preflush?  (yes.  no) - 

Agent - 

Surfactant  or  alkaline  slug: 

Size - 

Concentration - 

Mobility  buffer: 

Size - 

Polymer. 

Synthetic - 

Biologic - 

d.  Miscible  fluid  and  immiscible  non¬ 
hydrocarbon  gas  projects: 
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Miscibility  (where  applicable]: 

Partial - 

Complete - 

Project  area  (acres): 

Pattern: 

Line - 

Single - 

Multiple - 

Pattern  area  (acres) - 

Slug  (%  PV) - 

Drive  fluid: 

Water - 

Other  (describe] - 

WAG  (yes,  no) - 

e.  Polymer  project: 

Project  area  (acres): 

Pattern: 

Line - 

Single - 

Multiple  — - 

Preflush?  (yes,  no) - 

Agent - 

Mobility  buffer: 

Size - 

Polymer: 

Synthetic - 

Biologic - 

10.  Planned  project  time  schedule: 

Laboratory  analysis - 

Field  pilot  (same  for  Field  Development): 

Workover  existing  wells - 

Install  surface  tertiary  equipment - 

Preflush - 

Injection - 

Initial  incremental  response - 

12.  Project  Costs: 

Contract  (or  inhouse)  laboratory  analysis: 

Contract  engineering - 

Authorized  surface  installations - 

Authorized  downhole  equipment - 

Authorized  drilling - 

Injected  fluids: 

Preflush - 

Injection - 

Direct  project  supervision - 

Direct  project  operation - 

13.  Environmental  Information: 

a.  Has  any  State  or  Federal  agency 
prepared  an  environmental  evaluation  of  this 
project?  If  so,  please  give  the  name  of  the 
agency  below  and  attach  a  copy  of  the 
document.  If  preparation  is  in  progress, 
please  indicate  the  name  of  the  government 
o^icial  with  whom  the  project  can  be 
discussed  and  give  his/her  telephone  number. 

b.  Please  provide  specific  information 
regarding  the  applicability  to  your  operations 
of  any  State  or  Federal  laws,  including  the 
Clean  Air  Act,  (42  U.S.C.  §  7401  et  seq.);  the 
Clean  Air  Act,  (33  U.S.C.  S  1251  etseq.)-,  the 
Safe  Drinking  Water  Act,  (42  U.S.C.  §  300f  et 
seq.);  and  the  Resource  Conservation  and 
Recovery  Act,  (42  U.S.C.  §  6901  et  seq.). 

For  any  applicable  State  or  Federal  law, 
please  indicate  whether  a  permit  or  other 
form  of  authorization  is  required,  whether  it 
has  been  obtained,  and,  if  the  tertiary 
recovery  operation  is  in  existence  now, 
whether  it  is  in  compliance  with  the 
requirement.  If  some  form  of  authorization  is 
required  but  has  not  been  received,  please 
indicate  whether  an  application  has  been 
flled  and  the  date  of  application,  when  you 
expect  to  receive  the  authorization,  and 
whether  a  request  has  been  denied.  In  all 
cases,  if  a  permit  has  been  issued,  please 
attach  a  copy. 


c.  Please  give  any  additional  information 
which  you  consider  is  relevant  to  an 
appraisal  of  the  environmental  impacts  of 
your  operation. 

All  of  the  preceding  information  must  be 
certifled  by  the  producer  submitting  the 
initial  report.  In  addition,  the  information 
requested  in  sections  6,  7,  8,  and  10  must  be 
certifled  by  a  professional  engineer.  The 
report  should  be  submitted  by  certified  mail 
to  the  following  address: 

Administrator,  Economic  Regulatory 
Administration,  Department  of  Energy, 
Washington,  D.C.  20481.  Attention: 

Manager,  Tertiary  Enhanced  Recovery 
Program,  Office  of  Petroleum  Operations. 

in.  Self-Certification 

A.  Tertiary  Incremental  Crude  Oil 
Program: 

Under  the  tertiary  incremental  crude  oil 
program,  market  prices  may  be  received  for 
first  sales  of  the  incremental  crude  oil 
production  from  a  particular  property, 
provided  that  a  producer  has  certifled  to  ERA 
the  amount  of  the  incremental  crude  oil  from 
that  property  and  that  such  amount  results 
from  the  initiation  after  September  30, 1979  of 
a  project  employing  (1)  miscible  fluid 
displacement,  (2)  unconventional  steam  drive 
injection,  (3)  microemulsion  flooding,  or  (4)  in 
situ  combustion.  This  certification  should 
contain  a  schedule  setting  forth  the  amount  of 
non-incremental  and  incremental  crude  oil 
which  will  be  associated  with  the  project  and 
the  basis  on  which  the  producer  calculated 
those  amounts.  In  general,  for  a  new  project, 
non-incremental  crude  oil  production  is  that 
amount  of  production  from  the  property  or 
project  area  which  would  have  occurred  had 
the  project  not  been  undertaken. 

B.  Tertiary  Incentive  Crude  Oil  Program: 
Under  the  tertiary  incentive  crude  oil 

program,  a  producer  may  charge  market  price 
for  first  sales  of  crude  oU  in  order  to  recover 
the  recoupable  allowed  expenses  attributed 
to  it  with  respect  to  a  particular  project, 
provided  that  the  producer  has  certified  to 
ERA  that  it  has  contributed  to  a  project 
employing  (1)  miscible  fluid  displacement,  (2) 
conventional  steam  drive,  (3)  unconventional 
steam  drive  injection.  (4)  microemulsion 
flooding,  (5)  in  situ  combustion,  (6)  polymer 
augmented  waterflooding,  (7)  cyclic  steam 
injection,  (8)  alkaline  flooding,  (9)  immiscible 
non-hydrocarbon  gas  displacement,  (10) 
enhanced  heavy  oil  recovery. 

Certifications  for  both  the  tertiary 
incremental  and  incentive  programs  should 
be  submitted  by  certified  mail  to  the 
following  address: 

Administrator,  Economic  Regulatory 
Administration,  Department  of  Energy, 
Washington,  D.C.  20461.  Attention: 
Manager,  Tertiary  Enhanced  Recovery 
Program,  Office  of  Petroleum  Regulations. 

IV,  ERA  Certification 

A.  Tertiary  Incremental  Crude  Oil 
Program: 

In  the  event  that  tertiary  incremental  crude 
oil  production  is  not  eligible  for  self- 
certification  by  a  producer,  the  producer  may 
request  ERA  to  issue  an  order  that  will  permit 
the  incremental  production  from  that  project 
to  be  sold  at  maricet  phcee.  Such  an  order 


will  be  granted  upon  a  showing  that  the 
project  employs  a  bona  fide  “tertiary" 
technique  and  that  incremeiUal  production 
would  be  economically  feasible  only  if  the 
property  is  eligible  to  receive  market  prices. 

B.  Tertiary  Incentive  Crude  Oil  Program: 

A  producer  which  does  not  employ  an  EOR 

technique  providing  the  basis  for  self- 
certification  may  apply  to  the  ERA  for 
participation  in  the  tertiary  incentive  crude 
oil  program.  A  producer  which  may  self- 
certify  its  eligibility  for  participation  in  the 
tertiary  incentive  crude  oil  program  may 
apply  to  the  ERA  to  permit  the  recoupment  of 
costs  other  than  those  specifled  as  allowed 
expenses  in  §  212.78.  In  either  case,  ERA  may 
grant  such  request  by  issuing  orders, 
provided  that  the  pr^ucer  has  demonstrated 
that  it  is  employing  an  EOR  technique  which 
involves  hi^  levels  of  risks  and  costs  and 
that  the  offset  of  certain  costs  is  necessary  to 
make  the  use  of  that  technique  an  attractive 
investment  opportunity. 

C.  Procedure  for  Requesting  ERA 
Certification: 

Prior  to  the  issuance  of  any  order  described 
above,  a  producer  must  submit  an  application 
to  ERA  in  accordance  with  the  general 
procedures  set  forth  in  subpart  G  of  10  CFR 
part  205.  This  application  should  contain  all 
the  information  which  would  be  required  in 
the  initial  report  for  that  project  and  any 
other  information  that  would  justify  the 
issuance  of  the  requested  order(s).  With 
respect  to  orders  concerning  the  incremental 
program,  the  application  should  specify  the 
incremental  production  which  will  be 
attributable  to  the  project 

Some  of  the  information  contained  in  an 
application  may  be  regarded  as  proprietary 
information.  In  such  a  case,  the  producer 
should  observe  the  flling  requirements  of  10 
CFR  205.9(f)  as  incorporated  in  10  CFR 
205.91(a].  Broadly,  this  means  that  applicants 
should  prepare  and  submit  the  application  in 
two  copies,  one  of  which  (the  “confidential" 
copy]  contains  all  information  and  the  other 
of  which  (the  “non-confidential”  copy) 
deletes  the  information  claimed  to  be 
proprietary. 

An  application  should  carry  a  cover  page 
with  the  applicant's  name  and  authorized 
signature  and  be  submitted  to  the  following 
address: 

Administrator,  Economic  Regulatory 

Administration,  Department  of  Energy, 

Washington,  D.C.  20461.  Attention: 

Manager,  Tertiary  Enhanced  Recovery 

Program,  Office  of  Petroleum  Operations. 

6.  Section  212.131  is  amended  by 
revising  paragraphs  (a](2](i],  (a)(3)(i), 
(a)(4],  and  (b)(1)  to  read  as  follows: 

§212.131  Certification  of  domestic  crude 
oil  saies. 

(a)(1)  Stripper  well  properties. 

***** 

(2)  Non-stripper  well  properties,  (i) 
With  respect  to  each  sale  of  crude  oil 
from  a  property  which  has  not  qualified 
as  a  stripper  well  property,  the  producer 
shall  certify  in  writing  to  the  purchaser 
the  number  of  barrels,  if  any,  of— 

(A)  lower-tier  (“old”)  Crude  oil 
(separately  identifying  any  California 
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lower  tier  crude  oil,  as  defined  in 
§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  d^rees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  upper-tier  (“new”)  crude  oil 
(separately  identifying  any  .California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  excluding  any  crude  oil 
transported  through  the  trans-Alaska 
pipeline; 

(C)  crude  oil  transported  through  the 
trans-Alaska  pipeline;  and 

(D)  incremental  tertiary  crude  oil  as 
determined  pursuant  to  §  212.78; 

(E)  tertidrj’  incentive  crude  oil  as 
determined  pursuant  to  §  212.78;  and 

(F)  newly  discovered  crude  oil  as 
determined  pursuant  to  §  212.79. 

With  respect  to  any  property  (except 
a  property  with  respect  to  which  any 
amount  of  crude  oil  is  or  at  any  time  has 
been  certified  by  the  producer  as 
incremental  tertiary  crude  oil)  which  has 
not  qualified  as  a  stripper  well  property, 
and  from  which  crude  oil  is  only  sold  to 
one  purchaser,  the  requirements  of 
paragraph  (a)(2)(i)  of  this  section  may  be 
complied  with  by  a  one-time 
certification  to  the  purchaser  of  the 
property’s  monthly  base  production 
control  level  determined  pursuant  to 
§  212.72,  whether  based  upon  production 
and  sale  of  crude  oil  in  1972  or  upon 
production  and  sale  of  old  crude  oil  in 
1975,  and,  if  applicable,  either  the 
property’s  adjusted  base  production 
control  level  determined  pursuant  to 
§  212.76  or  the  information  necessary  to 
compute  such  adjusted  base  production 
control  level  pursuant  to  §  212.76; 
Provided,  however,  that  the  producer 
shall  certify  to  the  purchaser  the 
amounts  and  gravity  of  California  lower 
tier  crude  oil  and  California  upper  tier 
crude  oil  in  each  sale. 

tk  *  *  *  * 

(3)  Unitized  properties,  (i)  With 
respect  to  each  sale  of  crude  oil  from  a 
unitized  property  for  which  the  producer 
has  determined  a  unit  base  production 
control  level,  the  producer  shall  certify 
in  writing  to  the  purchaser  the  number 
of  barrels  of — 

(A)  lower-tier  (“old”)  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(B)  upper-tier  (“new”)  crude  oil,  if  any 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 


the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  including  either  “actual 
new  crude  oil”  or  “imputed  new  crude 
oil”  determined  pursuant  to  §  212.75(b), 
but  excluding  any  crude  oil  transported 
through  the  trans-Alaska  pipeline; 

(C)  crude  oil  transported  through  the 
trans-Alaska  pipeline,  if  any; 

(D)  incremental  tertiary  crude  oil 
determined  pursuant  to  §  212.78; 

(E)  tertiary  incentive  crude  oil  as 
determined  pursuant  to  §  212.78; 

(F)  imputed  stripper  well  crude  oil,  if 
any,  determined  pursuant  to  §  212.75(b); 
and 

(G)  imputed  newly  discovered  crude 
oil,  if  any,  determined  pursuant  to 

§  212.75(b). 

With  respect  to  any  unitized  property 
(except  such  a  property  with  respect  to 
which  any  amount  of  crude  oil  is  or  at 
any  time  has  been  certified  by  the 
producer  as  incremental  tertiary  crude 
oil)  for  which  the  producer  has 
determined  a  unit  base  production 
control  level,  and  from  which  crude  oil 
is  only  sold  to  one  purchaser,  the 
requirements  of  paragraph  (a)(3)(i)  of 
this  section  may  be  complied  with  by  a 
one-time  written  certification  to  the 
purchaser  of —  . 

(1)  the  monthly  unit  base  production 
control  level,  determined  pursuant  to 

§  212.75(b); 

[2]  the  number  of  barrels  of  “imputed 
new  crude  oil,”  if  any,  determined 
pursuant  to  §  212.75(b),  excluding  any 
crude  oil  transported  through  the  trans- 
Alaska  pipeline; 

(5)  the  number  of  barrels  of  crude  oil 
transported  through  the  trans-Alaska 
pipeline,  if  any;  and 

[4)  the  number  of  barrels  of  imputed 
stripper  well  crude  oil,  if  any, 
determined  pursuant  to  §  212.75(b); 
provided,  however,  that  the  producer 
shall  certify  to  the  purchaser  the 
amounts  and  gravity  of  California  lower 
tier  crude  oil  and  California  upper  tier 
crude  oil  in  each  sale. 
***** 

(4)  Other  domestic  crude  oils  the  first 
sale  of  which  is  exempt  from  this  part, 

(i)  With  respect  to  each  sale  of  crude  oil 
exempt  from  the  provisions  of  this  part, 
other  than  crude  oil  produced  from  a 
stripper  well  property,  the  producer 
shall  certify  in  writing  once  to  each 
purchaser  of  crude  oil  produced  and 
sold  from  that  property  that  the  first  sale 
of  crude  oil  produced  and  sold  from  that 
property  is  exempt  from  the  provisions 
of  this  part. 

(ii)  For  purposes  of  this  paragraph 
(a)(4).  domestic  crude  oil  Ae  first  sale  of 
which  is  exempt  from  the  provisions  of 
this  part  includes  U.S.-owned  petroleum 


sold  by  the  Secretary  of  the  Navy  under 
the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (Pub.  L  94-258); 
but  domestic  crude  oil  the  first  sale  of 
which  is  exempt  from  this  part  does  not 
include  incremental  tertiary  crude  oil  or 
tertiary  incentive  crude  oil  determined 
pursuant  to  §  212.78. 
***** 

(b)(1)  Each  seller  of  domestic  crude 
oil,  other  than  a  producer  of  domestic 
crude  oil  covered  by  paragraph  (a)  of 
this  section,  shall,  with  respect  to  each 
sale  of  domestic  crude  oil  other  than  an 
allocation  sale  pursuant  to  §  211.65  of 
Part  211,  or  a  sale  in  which  no  volumes 
of  domestic  crude  oil  are  deemed  to 
have  been  transferred  pursuant  to 
§  211.67(g)  of  Part  211,  certify  in  writing 
to  the  purchaser  the  respective  volumes 
of  and  respective  per  barrel  prices  for 
the— 

(i)  lower-tier  (“old”)  crude  oil 
(separately  identifying  any  California 
lower  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  lower  tier  crude  oil  at  the 
time  of  the  sale); 

(ii)  upper-tier  (“new”)  crude  oil 
(separately  identifying  any  California 
upper  tier  crude  oil,  as  defined  in 

§  211.62  of  Part  211  of  this  chapter,  and 
the  gravity  in  degrees  API  of  such 
California  upper  tier  crude  oil  at  the 
time  of  the  sale),  exclusive  of  any  crude 
oil  transported  through  the  trans-Alaska 
pipeline; 

(iii)  crude  oil  transported  through  the 
trans-Alaska  pipeline; 

(iv)  stripper  well  crude  oil; 

(v)  incremental  tertiary  crude  oil; 

(vi)  tertiary  incentive  crude  oil;  and 

(vii)  other  domestic  crude  oils  the  first 
sale  of  which  is  exempt  from  the 
provisions  of  this  part — included  in  the 
volume  of  domestic  crude  oil  so  sold. 
’The  certification  shall  also  contain  a 
statement  that  the  price  charged  for  the 
domestic  crude  oil  is  no  greater  than  the 
maximum  price  permitted  pursuant  to 
this  part. 
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